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Glossary

In this document:

« Act means the Construction Contracts Act 2004;

+ cl.means clause of the Act;

+ contract means construction contract;

« Div.means Division of a part of the Act;

« Divs.means Divisions of a part of the Act;

+ regulation means a regulation of the Construction Contracts Regulations 2004;
« s.means section of the Act;

« ss.means sections or subsections of the Act;

» Sch.means Schedule to the Act.
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Construction Contracts Act 2004

FOREWORD

This outline of the Construction Contracts Act 2004 is a guide only. The
Department of Housing and Works strongly advises all parties who use
the Act to resolve a payment dispute to read the Act which is available

online at http://www.dhw.wa.gov.au/policy/policy_construction.cfm

At the rear of this guide the Department of Housing and Works has
provided proformas for each form required under the Act to be used by
a party wanting to make a claim, or responding to a claim. These forms
have been provided as a service and are not intended to be the only
way to submit an application or to respond to a claim. The mandatory
requirements prescribed in the Act and the regulations are clearly

identified in each form with an asterisk.

DISCLAIMER

The material contained in this guide is based upon a Department of
Housing and Works interpretation of the legislation. It does not purport
to, nor is it intended to, constitute legal advice but instead is provided by
the Department of Housing and Works in good faith as a public service.
However this Department does not guarantee the accuracy of any
statement made and it is the responsibility of users to make their own
inquiries as to the accuracy, currency and appropriateness of any
information or advice provided. The State of Western Australia and its
servants and agents expressly disclaim liability, whether in negligence or
otherwise, for any act or omission resulting from reliance on this guide

or for any consequence of such act or omission.

Department of Housing and Works
Government of Western Australia
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Construction Contracts Act 2004 INFORMATION SHEET 1

introduction to the

construction
contracts act
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WHAT IS THE CONSTRUCTION CONTRACTS
ACT?
The Construction Contracts Act 2004 supports security
of payment in the building and construction industry.
It provides industry with simple and secure tools to
enforce the right to be paid under a contract.

WHAT IS COVERED BY THE ACT?

The Act will apply to construction contracts including
home building contracts. The Act applies to all
construction contracts on a project, from the head
contract between a project owner and the head
contractor down to all subcontractors and suppliers on
site.

The Act covers construction work that is undertaken in
Western Australia including but not necessarily limited
to work in preparing the land, building the work and
installing any fixtures that form part of the work in
relation to building. Work includes altering and
repairing an existing structure (s.4). There is provision
under the Act for construction work to include the
supply of goods and services, including work done by
off site fabricators and the work of professions related
directly to the construction work including design,
drafting and management (s.5).

‘ Department of Housing and Works
Government of Western Australia

2004

The Act covers contracts for:

+ Building work on a site in Western Australia,
whether on land or off-shore;

+  Supply of goods to the site, and fabrication off-site
that includes delivery to site; and

» Professional work related to construction.

WHAT IS EXCLUDED FROM THE ACT?

There are some exclusions. Work in discovering or
extracting oil or natural gas is excluded as well as the
mining for minerals and the constructing of plant for
the purpose of extracting oil or minerals. There is also
exclusion for wholly artistic works (s. 4(3)).

HOW ARE CONTRACTS AFFECTED?

Some unfair provisions that were commonly used in
construction contracts have been banned. These are:

1. “Pay if paid” or“pay when paid” clauses that allowed
one party in a contracting chain to avoid paying
its contractors simply on the basis that it had not
been paid (s.9). The Act confirms that a party to a
construction contract must pay for work done
(s.14).

2. Extremely long payment periods in excess of
50 calendar days. Contracts will be limited to a
maximum 50 day payment period (s. 10).




The Act clarifies the right to deal in unfixed materials if
a party to the contract becomes insolvent (s. 21 and
Sch. 1 Div. 8). Retention money is deemed to be held
on trust so that it can be returned in the event of
insolvency (s.22 and Sch. 1 Div.9 cl. 11).

Any provision in a contract which attempts to
“contract out” of the Act is void and has no effect (s.53).

WHAT HAPPENS IF THERE IS NO WRITTEN
CONTRACT?

The contract need not be a written contract. The Act
covers verbal agreements where the contract has no
written provisions by providing implied terms and
conditions that:

« cover the amount the contractor is entitled to be
paid for the obligations performed (s. 14);

allow for the contractor to make a claim for a
progress payment claim (s. 15); and

set out how to make a claim for payment (s. 16).

WHAT DO | DO IF | AM NOT PAID IN
ACCORDANCE WITH MY CONTRACT?

When a party to a construction contract believes it has
not been paid in accordance with the contract, the Act
provides a rapid adjudication process that operates in
parallel to any other legal or contractual remedy (s. 25).
The rapid adjudication process allows an experienced
and independent adjudicator to review the claim, and
where satisfied that some payment is due, make a
binding determination for money to be paid (s.31).

The rapid adjudication process is a trade-off between
speed and efficiency on the one hand, and contractual
and legal precision on the other (s.32). Its primary aim
is to keep the money flowing in the contracting chain
by enforcing timely payment and sidelining protracted
or complex disputes. The process is kept simple, and
therefore cheap and accessible - even for small claims.

Department of Housing and Works
Government of Western Australia

&

m WHO ARE THE ADJUDICATORS?

Adjudicators are people experienced in construction
contract administration and dispute resolution.
Adjudicators are registered by the Registrar,
established under s. 47 of the Act. Pursuant to s. 48
of the Act, the Registrar must ensure adjudicators have
the required experience and training. Parties to a
contract may agree on a registered adjudicator, or
apply to a prescribed appointor for an adjudicator to
be appointed (s. 26).

People interested in finding out how to qualify as
an adjudicator can contact the Registrar at the
Department of Housing and Works on 1800 240 188 or
download the information from

http://www.dhw.wa.gov.au/policy/policy_construction.cfm

m WHAT CAN AN ADJUDICATOR AWARD?

The adjudicator will review the claim made under the
contract and the response, and if satisfied that some
payment is justified, make a binding determination
(s.31(2)(b)).

m CAN | APPEAL?

In most cases the parties will be satisfied by an
independent determination and will get on with the

job. If a party is not satisfied, it retains its full rights to
go to court or any other dispute resolution mechanism
available under the contract. But in the meantime, the
determination stands, and any payments ordered must
be made “on account” pending an award under a more
formal and precise process (s. 38).

Department of Housing and Works
Office of Policy and Planning

108 Adelaide Tce

EAST PERTH WA 6004

1800 240 188

(08) 9222 4979

registrar@dhw.wa.gov.au
www.dhw.wa.gov.au/policy/policy_construction.cfm

Telephone
Facsimile
Email
Website
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Construction Contracts Act 2004

INFORMATION SHEET 3

claimant/
applicant

WHO IS A CLAIMANT?

A claimant can be a person, body or organisation
that presents a payment claim in the event of a pay-
ment dispute.

The claimant can be:

— a contractor claiming against a principal;

- asubcontractor claiming against a contractor;
or

— asupplier of goods claiming against a
subcontractor.

WHO IS THE PRINCIPAL?

Pursuant to s. 3 of the Act, the principal is the
person with whom the contractor enters into the
contract.

The principal can be:

a principal as named in the contract, a developer or
proprietor;

a contractor when engaging a subcontractor; or

a subcontractor when ordering goods and
services.

‘ Department of Housing and Works
Government of Western Australia

information

WHO IS A CONTRACTOR?

Pursuant to s. 3 of the Act, a contractor can be a
person who:

— carries out construction work;

— supplies to the site any goods related to
construction work;

- provides either on or off the site, professional
services related to the construction work; or

- provides on-site services to the site where
construction work is being carried out.

The contractor can be:

a contractor as named in the contract, a builder or
subcontractor;

a subcontractor engaged by a builder; or

a supplier of goods and services, a designer or an
engineer.




WHO CAN CLAIM?

If a payment dispute arises under a construction
contract any party to the contract may apply to
have a payment dispute adjudicated (s. 25). These
include:

- a contractor against the principal for the
payment of an amount owing in relation to the
performance under the contract; or

a subcontractor to claim an amount owed by
the contractor; or

a principal against the contractor for payment
resulting from the non-performance by the
contractor.

WHAT IS ADJUDICATION?

Adjudication can only be initiated when the
claimant has made a payment claim in accordance
with the contract and that claim has been disputed
or not paid.

WHAT IS COVERED/EXCLUDED UNDER
ADJUDICATION?

A payment dispute cannot be adjudicated under

the Act if:

- an application for adjudication under the Act
has already been made by a party whether or
not a determination has been made; or

an order, judgment or other finding by an
arbitrator or a court has already been made in
relation to the dispute (s. 25).

Unless either of the above has occurred, then any
party may apply for adjudication of the dispute
under the Act (the party wishing to apply should
check whether the above has occurred prior to
applying for adjudication).

PREPARATION FOR ADJUDICATION

The claimant must follow the procedure in the Act
for applying for adjudication. The application
process for a party to have the payment dispute
resolved by adjudication is set out under section 26
of the Act.

m APPLICATION FOR ADJUDICATION FORM -

WHAT SHOULD BE INCLUDED ON IT?

The Application for Adjudication must be in writing,
setting out the details of the dispute including any
contractual details and the payment claim that has
given rise to the dispute (ss.26(1) & (2)).

All information,documentation and submissions on
which the claimant relies must be attached to the
application (s. 26(2)).

SERVICE

The applicant must, within 28 days of the dispute
arising, serve on the parties an Application for
Adjudication (s. 26(1)). Although not specified in
the Act, it is suggested that to ensure service is
effected, the following methods are utilised:

(a) arrange for delivery to each party personally or
to them via one of their representatives with
a receipt of service being obtained. The
application should also be mailed if delivered
personally; or

(b) use registered or certified mail to ensure
delivery is effected.

The Application for Adjudication must contain, in
addition to the other information required by
s.26(2), the name and contact details of the
appointed adjudicator or prescribed appointor,
as well as the name and contact details of the
applicant and the respondent.

To assist in providing the correct information for an
application for adjudication, the Department of
Housing and Works has provided a form titled
Application for Adjudication [Form 3]. This form
can be accessed at the rear of this guide and on the
Department’s website.

The Application for Adjudication is an important
document. If the parties have appointed an
adjudicator, this form will enable the adjudicator to
understand the claims made by the claimant. If the
parties have appointed a prescribed appointor, the
form will assist the prescribed appointor to identify
the skills and experience needed by the adjudicator
whom the prescribed appointor appoints.

The Application for Adjudication should contain a
description of the payment dispute, identifying the
construction work or related goods and services to
which the progress payment relates and set out or
have attached the details of the contract involved.



DOES THE CLAIMANT HAVE TO PAY TO HAVE
THE MATTER ADJUDICATED?

When applying for adjudication, a deposit or
security may be required by either the adjudicator
or the prescribed appointor (s. 26(1)(d)). The
prescribed appointor may require that the
applicant pay the deposit or security (s.44(9)), while
the appointed adjudicator may require such
payment from one or more of the parties (s. 44(8)).

WHAT THE CLAIMANT SHOULD BE
PREPARED FOR DURING THE ADJUDICATION
PERIOD

The claimant upon making an application is now
identified under the Act as the ‘applicant’ (ss. 3 & 26).

During the adjudicator’s determination the
applicant may be asked to submit further
information, documents or submissions upon
request or to attend a conference to discuss the
claim (ss.32(2)(a) & (b)).

If during the adjudication period of 14 days, the
adjudicator requests the parties for an extension of
time, the claimant will need to consider whether he
or she should give such approval.

If during the adjudication, the applicant or other
parties to the contract have an apprehension that
the adjudicator has a conflict of interest by having
a material interest in the payment dispute or in
the contract, he/she may apply to the State
Administrative Tribunal to have the adjudicator
disqualified (s.29(3)).

This must be undertaken before the adjudicator has
made his or her determination and notified the
applicant of the same (s. 29 (4)).

WHAT HAPPENS WHEN THE ADJUDICATOR’S
DETERMINATION IS MADE?

When the determination is made the adjudicator
will inform the applicant of his or her decision
(s.36(f)).

Under the Act, the adjudicator is to inform the
parties whether any payment is to be made by the
respondent (s. 36(c)(i)).

If payment is to be made then the amount is to
include any interest, security or costs arising from
the adjudication (ss. 36(c)(i) & (ii) & 39(2)).

The applicant will usually be required to share the
costs. There is the possibility that if either the
applicant or the respondent has been vexatious in
making a claim or failing to pay a claim, the
adjudicator will not share the costs equally but will
apportion the costs as the adjudicator deems fair
(s.34(2)).

The adjudicator’s decision will also set a date for
payment, should a payment be required (s. 36(c)(i)).

The adjudicator’s decision is final although any
mistake or omission can be corrected (s.41(2)).

PAYMENT CLAIM IF CONTRACT IS IN
WRITING OR PARTLY WRITTEN, PARTLY ORAL

If the construction contract is a written contract
with terms or provisions that cover progress
payments then the terms of the contract are to be
followed unless the terms are provisions prohibited
under the Act and/or regulations.

Where the contract is partly oral and partly
written, then any written terms or provisions
covering progress payments must be followed
unless the terms are provisions prohibited under
the Act and/or regulations. If there are no written
provisions covering all of the payment process, the
Act sets out implied provisions that will apply.

PAYMENT CLAIM IF CONTRACT NOT IN
WRITING

Implied terms

If the contract is an oral contract or is written but
has no terms or provisions covering variations or
payment issues, then the Act sets out implied
provisions.

The implied provisions set out in the Act apply to or
are read into the oral contract as a matter of course.

The implied provisions covering variations, the
contractor’s entitlement to be paid, claims for
progress payments, making claims for payment and
responding to claims for payment are set out in
ss.13,14,15,16 & 17 and Sch. 1 Divs. 1, 2, 3,4 & 5.




HOW DOES A PAYMENT DISPUTE ARISE?
+ A payment dispute arises where:

There is failure to pay within the following
timeframes:

— if there is a written contract, within the time set
out in the contract; or

— if there is no written contract within 28 days
under the implied terms of the Act (Sch. 1 Div.5
cl. 7(3)).

+ There is failure to pay under either of the following
instances pursuant to s.6 of the Act:

— if the principal rejects or disputes part of the
claim; or

- if the principal makes a claim against a
contractor for the non-performance of
obligations under the construction contract
and the contractor refuses to return monies
owing for rectification of the work.

Department of Housing and Works
Office of Policy and Planning

108 Adelaide Tce

EAST PERTH WA 6004

Telephone 1800 240 188

‘ Department of Housing and Works Facsimile  (08) 9222 4979
Government of Western Australia Email registrar@dhw.wa.gov.au

Website www.dhw.wa.gov.au/policy/policy_construction.cfm
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WHO IS A RESPONDENT?

« A respondent is the party to the contract on whom

the claimant serves a payment claim.

A respondent could be:

— the principal served with a payment claim from
a contractor;

- a contractor served with a claim from a
subcontractor; or

- asubcontractor served with an application from
a supplier of goods and services.

There may also be occasions when the principal will
bring a payment claim against the contractor for non-
performance.

HOW DOES A PAYMENT DISPUTE ARISE
UNDER A WRITTEN CONTRACT?

« If a claim is not paid within the time set out in the
contract then a dispute may arise that allows a
claimant to seek adjudication.

+ A payment dispute arises under a written contract
when pursuant to s.6 of the Act:

- the payment claim is due, it is not been paid in
full, has been rejected or wholly or partly
disputed;

- money retained under a contract is not paid
when due; or

— security is not returned when due.

Upon receiving a payment claim the respondent is

to pay under the terms of the contract.

The respondent under a contract must be aware of
the date for the response to the payment claim.

‘ Department of Housing and Works
Government of Western Australia

HOW DOES A PAYMENT DISPUTE ARISE
WHERE THERE ARE NO WRITTEN TERMS?

If the contract is oral or is written with no
provisions or terms covering payment disputes and
therefore no agreed payment period, then the Act
implies a time for payment. This is 28 days from the
date of the payment claim (Sch. 1 Div.5 cl. 7(3)).

If the contract is oral or is written with no
provisions or terms covering payment disputes and
the respondent disputes the claim in whole or in
part or believes the claim should be rejected then
the respondent must, pursuant to the implied
provisions in the Act, within 14 days after
receiving the claim, give the claimant a dispute
notice (Sch.1 Div.5 cl. 7).

The dispute notice must be in the form set out in
the Schedule to the Act (Sch. 1 Div.5 cl.7(2)). It must
be in writing, be dated and signed, be addressed to
the claimant and should:

- provide the name of the party giving the
dispute notice;

— provide the details identifying the claim; and

- identify which parts of the payment claim are
rejected and the reasons why.

If only part of the amount claimed is paid or no
payment is made then the claimant within 28 days,
on submission of an Application for Adjudication,
may institute proceedings to recover money owing
though the Act’s adjudication process (Sch. 1 Div. 5
cl.7).




RESPONSE TO AN APPLICATION FOR
ADJUDICATION

Within 14 days after the date of being served with
an Application for Adjudication, the respondent
must prepare a written response (s. 27).

The requirements as to the way in which the
response is to be prepared are set out in both the
Act (s.27(2)) and the regulations (regulation 6).

The requirements are that the response must set
out the details for the rejection or dispute of the
payment claim that has given rise to the payment
dispute and supporting information and
documentation on which the respondent relies in
the adjudication (s.27(2)).

A suggested format for the response to an
adjudication application is set out on the Response
to Application for Adjudication [Form 4]. This can
be accessed at the rear of this guide and on the
Department of Housing and Works website.

The response is to be served on the applicant, and
any other party that has been served with the
claimant’s application, and on the adjudicator or if
the adjudicator has not been appointed then on
the prescribed appointor in the time prescribed by
the Act ie. within 14 days (s.27(1)).

ADJUDICATOR’S DETERMINATION

The Adjudication Determination sets out the
amount to be paid and the date on which the
payment is to be made. The decision may also
determine the security to be returned and the date
for the return. The determination must give
reasons for the decision (ss.36(c) & (d)). A suggested
format for the Adjudication Determination [Form
5] can be accessed at the rear of this guide and on
the Department of Housing and Works website

The party that is liable to pay the decided amount
must do so on or before the date specified in the
determination. Unless the determination specifies
otherwise, interest is to be paid if payment is not
made by the date specified in the determination
(s5.39(1) & (2)).

The determination is final. The adjudicator cannot
amend or cancel the determination unless all the
parties agree (s.41(1)(a)).

Department of Housing and Works
Government of Western Australia

&

= WHAT HAPPENS IF THE RESPONDENT DOES

NOT PAY?

If the respondent refuses or is unable to pay, then
where a determination has been made in the
claimant’s favour by the adjudicator, the claimant
retains the right to recover the debt from a court of
competent jurisdiction. (s. 43).

An Adjudication Determination signed by an
adjudicator and certified by the Registrar as having
been made by a registered adjudicator allows the
court to treat the determination on its face value
without inviting arguments on the bona fides of the
adjudicator or the process (s.43(3)).

NOTICE OF INTENT TO SUSPEND CONTRACT
OBLIGATIONS (CONTRACTOR TO PRINCIPAL)

If the claimant is the contractor then a failure to pay
allows the contractor to give notice of their
intention to suspend the work under the contract
via a Notice of Intent to Suspend Contract
Obligations (Contractor to Principal). To comply
with the requirements of the Act, this notice must
be in writing stating the date on which the
contractor intends to suspend performance of work
and be given to the principal 3 days prior to the
intended date of suspension (s.42(2)). A suggested
format for a Notice of Intent to Suspend Contract
Obligations (Contractor to Principal) [Form 6] can
be accessed at the rear of this guide and on the
Department of Housing and Works website.

If payment is not made during the suspension
period then the contractor must not suspend the
performance of its obligations for longer than
3 days after the date on which the amount is paid
(s.42(3)).

The contractor retains all rights under the contract
including any right to terminate the contract
(s.42(5)(b)).

If the contractor suspends the work then there is no
liability for loss or damage to the principal arising
from the suspension (s.42(5)(a)).

Department of Housing and Works
Office of Policy and Planning

108 Adelaide Tce

EAST PERTH WA 6004

Telephone
Facsimile
Email
Website

1800 240 188

(08) 9222 4979

registrar@dhw.wa.gov.au
www.dhw.wa.gov.au/policy/policy_construction.cfm
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registered

adjudicator
information

WHO IS A REGISTERED ADJUDICATOR ? Or
A registered adjudicator is an individual who has been  (b) Eligibility for membership of the following
registered by the Registrar because of his or her professional institutions:
qualifications and experience to make a determination — The Royal Australian Institute of Architects;
in an adjudication (s. 48 and regulation 9). - Institution of Engineers Australia;
The qualifications and experience required by an — The Australian Institute of Quantity Surveyors;

adjudicator are:

(1)

(@) A degree from a university or other tertiary
institution in Australia in one of the following

disciplines or an equivalent qualification from an
overseas university or tertiary institution:

— The Australian Institute of Building Surveyors;
— Australian Institute of Building;
— The Institute of Arbitrators and Mediators
Australia; or
— Australian Institute of Project Management.
Or
(c) Registration as a builder under the Builders’
Registration Act 1939.
And
(2) Having at least 5 years experience in administering

construction contracts or dispute resolution
relating to construction contracts.

And

(3) Successful completion of a training course
approved by the Registrar which qualifies the
person for the performance of the functions of
adjudicators under the Construction Contracts Act
2004.

Architecture; + Building;
Engineering; + Construction;
Quantity surveying; + Law;or

+ Building surveying; + Project management.

(A qualification is considered equivalent to another if
the course of study for the first qualification covers
approximately the same matters as does the course of
study for the second.)

‘ Department of Housing and Works
Government of Western Australia
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HOW IS AN ADJUDICATOR APPOINTED?

An adjudicator is appointed either by the parties to
the dispute or by a prescribed appointor (s. 26(1) &
28(1)).

The adjudicator’s role is to either dismiss the
application without making a determination on its
merits or make a decision on whether a claimant
should be paid, how much the claimant should be
paid and when (s.31(2)(a) & (b)).

CONFLICT OF INTEREST

When an adjudicator is appointed it is important
that the adjudicator establishes whether or not he
or she has a conflict of interest (s.29(1)).

A conflict of interest may arise through the appointed
adjudicator having a material personal interest in
the dispute or in the contract under which the
payment dispute has arisen (s.29(1)).

If such a conflict of interest exists then the
adjudicator should disqualify him or herself from
the payment dispute.

Guidelines to assist adjudicators to manage these
situations can be accessed at the rear of this guide
and on the Department of Housing and Works
website.

If an appointed adjudicator is disqualified, then the
adjudicator must notify the parties giving reasons
why it is necessary to take such an action
(s.29(2)(a)).

The parties have 5 days in which to consider the
disqualification and to authorise the adjudicator
to continue. If this does not occur then the
adjudicator’s appointment ceases (s. 29(2)(b)).

The parties may engage another registered
adjudicator or reapply to a prescribed appointor for
a further nomination (s. 29(2)(c)).

If during the course of the adjudication a party to a
payment dispute becomes aware of a conflict of
interest, and this occurs before the adjudicator’s
decision or determination is made, then that party
may apply to the State Administrative Tribunal to
have the adjudicator disqualified (s. 29(3)).

= HOW DOES AN ADJUDICATOR REVIEW THE

DISPUTE?

The adjudicator is given wide discretion to review
the dispute. The adjudicator must act informally
and may also determine his or her own procedures
for adjudication (s.32(1)).

The decision is made on the basis of the
application and any supporting attachments and if
aresponse has been prepared, on the response and
its attachments (s. 32(1)(a)).

However the adjudicator has, under the Act, the
ability to request further information from a party,
request that the parties attend a conference and
unless there is an objection inspect the work, and
arrange to have anything which the payment
dispute relates to, tested (s.32(2)).

The adjudicator can also engage an expert to
investigate any matter that is the subject of the
dispute (s.32(2)).

The object of the adjudication is to determine the
dispute fairly and as quickly, informally and
inexpensively as possible (s. 30). The Act requires
that the appointed adjudicator must make a
decision either to dismiss or determine the
application within 14 days from the date the
adjudicator receives a response from the
respondent (s.31(1 & 2)).

With the consent of the parties the adjudicator may
ask that an extension of time be approved,
may adjudicate two or more payment disputes
simultaneously between the parties and with the
parties’ consent adjudicate the payment dispute
simultaneously with another payment dispute
(s.32(3)).

When adjudicating two or more payment disputes
simultaneously the adjudicator may use the
information gained from the other dispute
(s.32(4)).

The adjudicator should not be affected in his or her
decision if a party fails to provide information or to
comply with an adjudicator’s request to attend a
conference. Should such an occurrence occur, the
adjudicator should proceed with the adjudication.
(s.32(5)).




Prior to making a determination the adjudicator
may decide that the matter should be dismissed.
This may arise through the adjudicator assessing
that the dispute does not come under a
construction contract or has not been prepared in
accordance with the Act or within time (s.31(2)(a)).

The adjudicator may form an opinion that the
dispute cannot be determined fairly due to the
complexity of the matter within the limited time
available or any extension of that time (s.31(2)(iv)).

If the adjudicator believes the dispute should be
dismissed then he or she must inform the parties of
this decision and give reasons for it (s.37(1)).

Dismissal by an adjudicator does not stop a party to
a dispute seeking a further application to an
adjudicator or prescribed appointor as long as the
application is made within 28 days from the date of
dismissal of the first application (s.37(2)).

WHAT IS THE IMPORTANCE OF THE
ADJUDICATOR’S DETERMINATION?

The Adjudication Determination sets out the
amount to be paid and the date on which the
payment is to be made. The decision may also
determine the security to be returned and the date
for the return. The determination must give
reasons for the decision (ss.36(c) & (d)).

The party that is liable to pay the decided amount
must do so on or before the date specified in the
determination. Unless the determination specifies
otherwise, interest is to be paid if payment is not
made by the date specified in the determination
(s5.39(1) & (2)).

The determination is final. The adjudicator cannot
amend or cancel the determination unless all the
parties agree (s.41(1)(a)).

Once a determination is made a party to the
dispute cannot subsequently apply for a further
adjudication to the dispute (s.41(1)(b)).

If the determination has an accidental slip or
omission, including an arithmetical error or a
mistake in the description of a person, then either
on the application of a party or on the
adjudicator’s own initiative, and with the
knowledge of the parties, the adjudicator may
correct the determination (s.41(2)).

The determination is given to each of the parties to
the adjudication and to the Registrar. The copy
given to the Registrar must identify any
information that, because of its confidential nature,
is not suitable for publication (s. 36(e-g)).

WHAT IS THE EFFECT OF THE
DETERMINATION IF OTHER DISPUTE
PROCEEDINGS HAVE COMMENCED?

When an adjudicator makes a determination,
that decision is binding on the parties to the
construction contract even though other
proceedings relating to the dispute may have
commenced (s. 38)).

Other proceedings may include arbitration, a court
order, expert determination, or any other agreed
alternative dispute resolution procedure (s. 38)).

HOW IS THE ADJUDICATOR PAID?

The adjudicator is entitled to be paid for the work
done as part of the adjudication. This includes
work done up to the determination or if the
application is dismissed up to the time of the
dismissal at a rate which is agreed between the
adjudicator and the parties (s. 44(2)).

An adjudicator’s rates are published by the
adjudicator in a manner approved by the Registrar
(s.51(1)).

However an adjudicator may set an agreed rate as
long as those agreed and published rates are not
more than the maximum rate (if any) prescribed by
the regulations (ss.51(3) & (4)).

For the first twelve (12) months of operation of the Act
there will be no maximum rates prescribed by the
regulations for the reason that until the legislation has
been operating for some time, it is not possible to
anticipate or accurately assess multiple factors that will

affect these rates.

For instance the complexity/

simplicity of the adjudications involved, quantum,
length of time to issue a determination and other
factors involved.

WHAT HAPPENS IF THE PRINCIPAL DOES
NOT PAY?

If the principal has not paid the amount set out in
the determination the contractor may give a notice
of an intention to suspend its obligations under the
contract. See Notice of Intent to Suspend Contract
Ovbligations (Contractor to Principal) [Form 6],
which can be accessed at the rear of this guide and
on the Department of Housing and Works website.
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Construction Contracts Act 2004

INFORMATION SHEET 9

prescribed
appointor

WHO IS A PRESCRIBED APPOINTOR?

A prescribed appointor is a body registered by the
Registrar and prescribed in the regulations as
having authorisation to appoint an adjudicator for
the adjudication of a payment dispute (s.55).

WHAT DOES THE PRESCRIBED APPOINTOR
RECEIVE FROM AN APPLICANT?

If an adjudicator has not been appointed, the
applicant applying for adjudication must serve the
prescribed appointor with a written application for
adjudication (s. 26).

A form titled Application for Adjudication [Form 3]
can be accessed at the rear of this guide and on the
web site.

‘ Department of Housing and Works
Government of Western Australia

information

The Application for Adjudication must be prepared
in accordance with, and contain the required
information set out in both the Act and the
regulations. This must include details of the
construction contract and a statement on the
payment claim that has given rise to the dispute. All
the information, documentation and submissions
the applicant relies upon must be included in or
attached to the Application for Adjudication
(s.26(2)).

The applicant must also provide a deposit or
security for the cost of the adjudication
(s. 26(1)(d)). The amount required is to meet the
anticipated costs of the adjudication.

WHAT MUST A PRESCRIBED APPOINTOR DO
TO APPOINT AN ADJUDICATOR?

The prescribed appointor must within 5 days after
being served with the application appoint an
adjudicator (s.28(1)).




When the adjudicator is identified, the prescribed
appointor sends the application and any response
received to the adjudicator as well as notifying the
parties and the Registrar as to who has been
appointed. The notification must be in writing
(s.28(1)).

The fees that a prescribed appointor charges for
appointing an adjudicator are to be published and
in @ manner approved by the Registrar (s.51(1)).

It is recommended that an applicant should ask a
prescribed appointor about the likely fees and
expenses of the adjudicator as well as the fees of
the prescribed appointor prior to lodging an
Application for Adjudication.

CAN A PRESCRIBED APPOINTOR NOMINATE
AN INDIVIDUAL FOR REGISTRATION AS AN
ADJUDICATOR?

The Act entitles the nomination of an individual as
an adjudicator (s.48(2)).

The nomination is made to the Registrar (s. 48(2)).
The prescribed appointor should ensure that the
individual has the qualifications and experience
prescribed in the regulations before directing the
nomination to the Registrar (s.48(1)).

A current list of names and contact details of both
the organisations which are prescribed appointors,
as well as individuals who are registered
adjudicators and may be accessed on the
Department of Housing and Works website.

These details are updated and maintained by the
Registrar who can be contacted on 1800 240 188.

‘ Department of Housing and Works
Government of Western Australia

Department of Housing and Works
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108 Adelaide Tce
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Construction Contracts Act 2004

INFORMATION SHEET 10

registrar

WHO IS THE REGISTRAR?

The Registrar is a public service officer appointed to
be the Construction Contracts Registrar. The office
of the Registrar is located at the Department of
Housing and Works. The Registrar’s functions are
those conferred on the Registrar by the Act (s.47).

WHAT IS THE ROLE OF THE REGISTRAR?

The role of the Registrar is prescribed in sections
47-52 of the Act and includes:

Assessment of adjudicators applying to be
registered under the Act. If satisfied that an
adjudicator has the qualifications and experience
set out in the regulations then the Registrar may
register an individual upon an application, or on the
nomination of a prescribed appointor (s.48).

Maintenance of a current updated list or register of
adjudicators and prescribed appointors and their
contact details on the website. This will also be
available to the public for inspection (s. 48(6)).

‘ Department of Housing and Works
Government of Western Australia

information

The Registrar can cancel an adjudicator’s
registration if satisfied that the individual has
ceased, for whatever reason, to be eligible for
registration or has misconducted, or is no longer
competent or suitable to conduct adjudications
(s.48(5)).

An adjudicator or person who disputes the
Registrar’s decision in relation to any of the issues
set out in section 48 may apply to the State
Administrative Tribunal for a review of the decision
(s.49).

The Registrar is to approve the manner in which the
rates charged by an adjudicator and a prescribed
appointor for his or her role under the Act are
published (ss.51(1) & 51(2)).

The regulations prescribe fees to be paid on the
application of the individual for registration as a
registered adjudicator.




The Registrar can also be involved in the
appointment of an adjudicator. If a prescribed
appointor does not appoint an adjudicator within
the required period of 5 days the Registrar may
appoint a registered adjudicator to adjudicate the
payment dispute (s. 28(2)).

Upon such an appointment, the Registrar must
notify the prescribed appointor in writing and
require that the prescribed appointor serve the
appointed adjudicator with the application and the
response (s.28(3)).

The Registrar has developed Practice Guidelines to
assist registered adjudicators and prescribed
appointors to function effectively in their roles and
to fulfil their obligations under the Act. These
guidelines will be provided to adjudicators and
prescribed appointors on registration and will be
updated to reflect the experiences gained once the
Act commences operation on 1 January 2005.

The Registrar will also issue a Code of Conduct for
registered adjudicators.

It will be a condition of registration that
adjudicators agree to comply with both
instruments and a condition of registration that
prescribed appointors agree to comply with the
Practice Guidelines.

The Registrar will conduct workshops/fora on a
regular basis to provide registered adjudicators and
prescribed appointors with peer-review based
information sessions that will seek to incorporate
issues that have been identified by the Registrar in
relation to the operation of the adjudication
process under the Act. The Registrar will also post
regular bulletins on the Department of Housing
and Works website and produce reports with the
intention of providing ongoing information and
education for both adjudicators and prescribed
appointors.

‘ Department of Housing and Works
Government of Western Australia

m DOES THE REGISTRAR PUBLISH THE RESULTS
OF THE ADJUDICATION?

When the adjudicator makes a determination, the
Registrar will receive a copy of the decision (s.36(9)).

The Registrar has the discretion to make the result
or a report of the decisions of registered
adjudicators available for public inspection for
no fee (s.50(1)).

The Registrar is to ensure that any information that
is not suitable for publication because of its
confidential nature is not included in any
adjudicator’s determination which is made
available publicly. This includes the names of the
parties to the adjudication (s.50(2)).

Department of Housing and Works
Office of Policy and Planning

108 Adelaide Tce

EAST PERTH WA 6004

Telephone 1800 240 188

Facsimile  (08) 9222 4979

Email registrar@dhw.wa.gov.au

Website www.dhw.wa.gov.au/policy/policy_construction.cfm




Construction Contracts Act 2004

Form 1

APPLICATION FOR REGISTRATION

AS AN ADJUDICATOR

I, (full name)
of (address)
Postcode Phone:
Occupation:
hereby apply to be registered as an adjudicator under section 48 (1) of the Construction Contracts Act 2004.
Signature Witness
Date Date

Please attach supporting documentation.
(a) Copies of relevant academic qualifications or registrations.
(b) Evidence of eligibility for membership of relevant organisations.

(c) Statement of construction contract administration experience/dispute resolution experience to include where appropriate:
+ names of employers;
+ periods of employment;
+ details of positions held, including statement of the duties and responsibilities of each position;
2 work referees; and

+ evidence of dispute resolution undertaken and results of same.

(d) Evidence of attendance at an adjudicators training course approved by the Registrar.

Please attach a statutory declaration declared in support of any claims made against the selection criteria set out in
regulation number 9 or the documents/records provided to support an application for registration as an adjudicator.

Please enclose a cheque for $50 (to cover fees prescribed) made out to the Department of Housing and Works,
108 Adelaide Terrace, EAST PERTH 6004, for the attention of the Registrar.

Telephone 1800 240 188

47 Facsimile  (08) 9222 4979
e 23 Department of Housing and Works Email registrar@dhw.wa.gov.au

\‘\\‘ L Government of Western Australia Website www.dhw.wa.gov.au/policy/policy_construction.cfm



Construction Contracts Act 2004

Form 2

APPLICATION FOR REGISTRATION
AS A PRESCRIBED APPOINTOR
Name of Organisation
of (address)

Postcode Phone:

hereby apply to be registered as a prescribed appointor pursuant to the Construction Contracts Act 2004.

| am authorised by (name of organisation) to make this application on its behalf.
Full name
of (address)

Postcode Phone:

| solemnly and sincerely declare that the claims | have made and the documents/records | have provided to support my
organisation’s application for registration as a prescribed appointor under the Construction Contracts Act 2004 are true and
accurate.

Signature Witness
Date Date
Please attach documents in support/evidence of:

(@) Appropriate industry presence or standing.

b) Statement demonstrating absence of commercial or sectional interest.

(
(c) Ability to provide the services required of the role under the Construction Contracts Act 2004.
(

d) Office/premises located in Western Australia open and resourced during business hours.

Telephone 1800 240 188

47 Facsimile  (08) 9222 4979
g L) Department of Housing and Works Email registrar@dhw.wa.gov.au

\‘\\‘ L Government of Western Australia Website www.dhw.wa.gov.au/policy/policy_construction.cfm



Construction Contracts Act 2004

Form 3

APPLICATION FOR ADJUDICATION FORM

Adjudication Identification number #

This form includes all the requirements of the Act and the regulations. Further requirements have been included by the
Department of Housing and Works in the interest of assisting individuals using them. The mandatory requirements
prescribed in the Act and the regulations are clearly indicated with an asterisk.

To (Registered Prescribed Appointer or Adjudicator)
*Name:

*Business Address:

*Phone Number: Fax number:

From (Claimant’s Name):

*Name:

*ABN (where applicable): ACN (where applicable):

*Business Address:

*Phone Number: Fax number : Email:

Respondent’s Name:

*Name:

*ABN (where applicable): ACN (where applicable):

*Business Address:

*Phone Number: Fax number:



Construction Contracts Act 2004

Form 3

Contract Details
*Copy of written contract or other materials evidencing the contract.

Payment claim details for claim made under the contract.

*Copy of the claim made under the contract, which is disputed , or has not been paid, and any material from the principal
rejecting the claim.

Further information/points in support of claim
*Any information or argument in support of the validity of the claim or to address the principal’s rejection of the claim.

Signed (claimant/applicant): Date:

Service of this Adjudication Application Form

*This application must be served on the relevant parties prescribed in the regulations within 28 days after a payment dispute
arises by either:

(a) delivery to each party personally or to them via one of their representatives with a receipt of service being obtained.
Application also to be mailed if delivered personally; or

(b) Using registered or certified mail.
Immediately after the Claimant has served this application on the Respondent, they should advise the Adjudicator in
writing about how and when the Respondent was served with the Application and the address at which it was served.

Statistical Information
Claimant’s status (eg. subcontractor, contractor, consultant, supplier):

Business Type of Claimant (eg. Electrician, Plumber, Architect):

Business Type of respondent (eg. Government agency, developer,
head contractor, head consultant, fabricator of materials):

Telephone 1800 240 188

P Facsimile  (08) 9222 4979

ﬁ 2 Department of Housing and Works Email registrar@dhw.wa.gov.au

\=‘ Government of Western Australia - . . .
S\ Website www.dhw.wa.gov.au/policy/policy_construction.cfm



Construction Contracts Act 2004

Form 4

RESPONSE TO APPLICATION FOR
ADJUDICATION FORM

Adjudication Identification number #

This form includes all the requirements of the Act and the regulations. Further requirements have been included by the
Department of Housing and Works in the interest of assisting individuals using them. The mandatory requirements
prescribed in the Act and the regulations are clearly indicated with an asterisk.

To (Registered Prescribed Appointer or Adjudicator)

*Name:

*Business Address:

*Phone Number: Fax number:

From (Respondent’s Name):

*Name:

*ABN (where applicable): ACN (where applicable):

*Business Address:

*Phone Number: Fax number : Email:

Claimant’s Name:

*Name:

*ABN (where applicable): ACN (where applicable):

*Business Address:

*Phone Number: Fax number:



Construction Contracts Act 2004

Form 4

Contract Details
*Copy of written contract or other materials evidencing the contract, where not provided by the claimant.

Response details for response made under the contract.

*Copy of the claim made under the contract, which is disputed or not been paid, and any material from the principal reject-
ing the claim, where not provided by the claimant.

Further information/points in support of response
*Any information or argument in support of the validity of rejection of the claim.

Signed (respondent): Date:

Service of this Response to application for adjudication.
*This response to application for adjudication must be served on the relevant parties prescribed in the regulations within
14 days after the date on which the application was served for adjudication by either:

(a) delivery to each party personally or to them via one of their representatives with a receipt of service being obtained.
Application also to be mailed if delivered personally; or

(b) Using registered or certified mail.

Statistical Information

Claimant’s status (eg. subcontractor, contractor, consultant, supplier):
Business Type of Claimant (eg. Electrician, Plumber, Architect):

Business Type of respondent (eg. Government agency, developer,
head contractor, head consultant, fabricator of materials):

Telephone 1800240 188

(’7/713\\ D tment of Housi d Work Facsimile  (08) 9222 4979
epartment of Aousing an Orks . .
Q\.‘.o Government of Western Australia Email registrar@dhw.wa.gov.au

~ Website www.dhw.wa.gov.au/policy/policy_construction.cfm



Construction Contracts Act 2004

INFORMATION SHEET 15

Form 5

ADJUDICATION DETERMINATION FORM

Adjudication Identification number #

This form incorporates all the mandatory requirements of the Act and the regulations. Further requirements have been
included by the Department of Housing and Works in the interest of assisting individuals using them. The mandatory
requirements prescribed in the Act and the regulations are clearly indicated with an asterisk.

Adjudication Decision Number:

Appointed Adjudicator’s Name /contact details:
*Address (usual place of business)

*Phone Number

*Fax Number

Applicant’s Name /contact details:

*ABN (where applicable)

*Address (usual place of business)

*Phone Number

*Fax Number

Respondent’s Name/contact details:

* ABN (where applicable)

*Address (usual place of business)

*Phone Number

*Fax Number

Date of Adjudication Claim:

Identity/ Details of Adjudication Claim including claim number:
*Project/Contract Number (where applicable):
*Amount of Payment Claim $

*Person paying payment Claim

*Date on/before payment claim is to be paid
*Security to be returned

*If yes, date security to be returned

*Reasons for Decision/Determination:

*|dentification of confidential information not suitable for publication by Registrar (see Section 50 of the Act):

Other information considered relevant:
Signature of Adjudicator

Date of Adjudicator’s Determination

Telephone

Attachment(s)
i, Facsimile
Qf. 27\ Department of Housing and Works Email

Government of Western Australia
U

Website

1800 240 188

(08) 9222 4979

registrar@dhw.wa.gov.au
www.dhw.wa.gov.au/policy/policy_construction.cfm



Construction Contracts Act 2004

Form 6

NOTICE OF INTENT TO SUSPEND CONTRACT

OBLIGATIONS (CONTRACTOR TO PRINCIPAL)

This form incorporates all the mandatory requirements of the Act and the regulations. Further requirements have been
included by the Department of Housing and Works in the interest of assisting individuals using them. The mandatory
requirements prescribed in the Act and the regulations are clearly indicated with an asterisk.

*To: Principal (Claimant) -
Principal’s name/business and contact details:
[Insert name, address and contact details, of the principal]

Postcode
*From: Contractor (Party giving Notice) -
Contractor’s name/business and contact details:
[Insert name and ACN, if any, of the contractor]
[Insert address of the contractor]

Postcode
*Adjudicator’s name/contact details:
[Insert name, address and contact details, of the contractor]

Postcode

*Date and identification number of
Adjudicator’s determination:
[Insert date and identification number]

*Amount to be paid by the Principal
to the contractor under the determination:
[Insert amount]

*Date by which the Principal is to pay the

amount to the contractor under the determination
*[this notice must be given to the principal at least
3 days before that date s. 42(2)(d)].

[Insert date]

*Date contractor intends to suspend performance of
Obligations under contract:
[Insert date]

Other relevant details/information:
[Insert information]

Signature of Contractor

Date of Notice

Telephone 1800 240 188

LTS, Facsimile  (08) 9222 4979

Qf. 23 Department of Housing and Works Email registrar@dhw.wa.gov.au

wp Government of Western Australia - . . .
S\~ Website www.dhw.wa.gov.au/policy/policy_construction.cfm



